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I.

INTRODUCTION

If there were free trade in litigation throughout North America,
as NAFTA promises to create in goods and services, a plaintiff would
just sue a defendant wherever it perceived it would get the best deal,
in terms of value of remedies compared with the cost of litigation.
The courts and legal professions in each jurisdiction would compete
with each other to provide the most efficient service and the fairest
result for each litigant. In the legal market, however, boundaries are
still definitive. The administration of justice is, to a large extent, in
the hands of local monopolies operated by federal, state, or provincial
governments.
Litigants often have no choice but to deal with the legal system
in one or another jurisdiction. Whatever interjurisdictional choices
there are may result from the accidental overlap and interplay of
local rules as much as from deliberate coordination among legal systems. Even within a country like Canada, which has been in a common
market since 1867, a plaintiff does not have a clear set of rules as to
which forums are open to it, a clear idea of what its relative chances
of success are in one forum or another, or an assurance that the
remedy it gets will have value outside the province where it is obtained. There has been improvement on all these fronts in recent
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years, however, and in the fullness of time there will no doubt be
further improvement at the international level as well. Not to be
overlooked, even in the current state of the law, is the considerable
extent to which parties can structure a transaction to avoid problems
relating to court jurisdiction, applicable law, and the enforcement of
eventual judgments.
The problem set for us is designed to highlight the accidental and
deliberate relationships between the legal systems of Canada, the
United States, and Mexico as they bear on commercial disputes. This
is the legal infrastructure that the participants in the market created
by NAFTA will have to work with. The Canadian part of it has certain
typically Canadian qualities: a bit conservative in its approach to
things; French-tinged in Quebec and British-tinged elsewhere, but
with the North American accent getting more noticeable; and accommodating itself a little reluctantly to a more complicated and more
demanding world than it was used to.
II.
A.

PART ONE

Issues of Jurisdiction

1. The Canadian Jurisdictional System
It may be useful for the sake of completeness to give a brief
overview of the Canadian system of judicial jurisdiction, although our
problem might not raise many interesting jurisdictional issues as far
as Canada is concerned. The only conceivable reason for Universal or
Mexo to come to a Canadian court would be to sue Canfibre, and on
the facts given, it would be difficult to do that anywhere other than
Ontario. The jurisdictional questions do get more interesting if Canfibre wishes to sue Universal or Mexo in Canada, which is unlikely
but might be on the cards in some scenarios.
For ordinary civil actions the only relevant courts in Canada are
those of the provinces.1 The federal courts have no jurisdiction equivalent to the diversity jurisdiction found in the United States federal
courts. Their jurisdiction is limited to certain types of subject matter
that depend on federal law. The only civil actions with conflict of laws
issues that they hear with any frequency are cases in the areas of

1. The Yukon Territory and the Northwest Territories can be regarded as provinces for
the purposes of this discussion. It should be noted that although the courts are established by
provincial law, the judges in the superior courts (the highest trial courts and the courts of
appeal) are all federally appointed.
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maritime law and intellectual property (patents, copyright, and trade
2

marks) .

The jurisdictional rules of the trial courts of the common law provinces3 are effectively defined by their rules of court. In the case of
the common law provinces these are derived from the Rules of the
Supreme Court in England, although 4in most provinces they now differ
extensively from the English model.
The fundamental English rule for in personam actions, which
applies equally in common law Canada, is that the court has jurisdiction
if service of process on the defendant is effected in the territory of
the court's jurisdiction. Thus a natural person is subject to the court's
jurisdiction merely by being present in the province, 5 and an artificial
person must have sufficient presence in the province, through its employees or agents, to make it amenable to service according to the
rules of a given court. Usually this means it has to carry on business
in the province at a more or less fixed location.
If the defendant cannot be served in the territory of the court's
jurisdiction, the court's competence depends on whether the defendant
can be served ex juris, the Anglo-Canadian label for long-arm jurisdiction. The English model for these rules 6 allowed (and still allows)
service ex juris only with leave of the court, which could be sought
only if the plaintiffs claim fell within certain categories. The list of
categories included cases that were connected with the jurisdiction in
a variety of ways. Among them, for example, were claims involving

2. The Federal Court's jurisdiction is defined in the Federal Court Act, R.S.C. ch. F-7
(1985). The court also has exclusive jurisdiction over civil actions brought against the Federal
Crown or its agencies (§ 17 ff.).
3. The names of the trial courts vary. Some provinces call the trial court with plenary
jurisdiction the Supreme Court of the province (B.C., Nfld., P.E.I. and the two territories) or
the Trial Division of the Supreme Court (N.S.); some call it the Court of Queen's Bench (Alta.,
Sask., Man., N.B.); and Ontario calls it the General Division of the Ontario Court.

4.

On the traditional jurisdictional rules in England see 1 DICEY AND MORRIS ON THE
264-376 (L. Collins ed., 11th ed. 1987); P. NORTH & J. FAWCETr, CHEAND NORTH PRIVATE INTERNATIONAL LAW 182-213 (12th ed. 1992). If the defendant

CONFLICT OF LAWS
SHIRE

is domiciled in a country of the European Communities the relevant jurisdictional rules are
those of the Brussels Convention of 1968, implemented by the Civil Jurisdiction and Judgments
Act ch. 27 (1982). These rules were extended to the countries of the European Free Trade
Association (EFTA) by the Lugano Convention of 1988, implemented by the Civil Jurisdiction
and Judgments Act ch. 12 (1991). On the jurisdictional rules of the Canadian common law

provinces, see J.G. CASTEL,

CANADIAN CONFLICT OF LAWS

5.

79-115 (1983).
Subject to arguments of forum non conveniens.

6.

R. SuP. CT., 0. 11.

189-213 (3d ed. 1994); J. MCLEOD,

THE CONFLICT OF LAWS
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torts committed in the jurisdiction or a breach of contract in the
jurisdiction. Thus a court's jurisdiction over a non-resident defendant
depended upon (a) whether the case fell within one of the listed
categories for service ex juris, and, if it did, (b) whether the court
would grant leave for such service. Leave would be granted only if the
plaintiff could show that the English court was an appropriate forum
for the action (what is now usually referred to asforum conveniens).7
It is this part of the English jurisdictional model that has been
substantially changed in most of Canada. Alberta and Newfoundland
have retained the English model, 8 including its requirement for leave.
Nova Scotia and Prince Edward Island have gone to the other extreme
and permit service ex juris without leave in any case at all, so long
as the defendant is resident in Canada or the United States. If the
defendant resides elsewhere, leave is required. 9 The remaining provinces and territories have gone over to a modified English scheme. 10
Their rules now permit service ex juris without leave in all the listed
cases where leave was formerly required. The list of categories of
cases is fairly uniform among the jurisdictions, being based on the
English rules, although there are variations. Some provinces have
added unique grounds for service ex juris, such as a claim relating to
goods or merchandise sold or delivered in the province,1 or a claim
in respect of damage sustained in the province arising from a tort or
breach of contract, wherever committed.12 Where the case does not
fall under any of the listed categories, service ex juris is still possible,
but requires leave.13
Therefore, in selecting a forum in common law Canada, the question
of whether a given court can take jurisdiction depends upon whether
the defendant can be served in the province or, if not, whether the

7. See 1 DICEY & MORRIS, supra note 4, at 304-08; NORTH & FAWCETT, supra note 4,
at 203-08. The leading Canadian case on this aspect of forum conveniens is Antares Shipping
Corp. v. The Ship Capricorn, [1977] 2 S.C.R. 422. It concerned service ex juris under FED.
CT. R. 307, which requires leave but does not restrict the categories of case in which it may
be sought.
8. ALTA. R. CT. 30-31; the Newfoundland rules are unavailable to me.
9. N.S. Civ. P.R. 10.07; P.E.I. Civ. P.R. 10.07.
10. B.C. R. CT. 13(l)-(3); SASK. Q.B. R. 27-31; MAN. Q.B. R. 28-30; ONT. Civ. P.R.
17.02-17.06; N.B. R. CT. 19.01.
11. B.C. R. CT. 13(1)(o).
12. ONT. Civ. P.R. 17.02(h).
13. To a large extent the difference between service ex juris with leave and without leave
is just a difference as to whether the defendant who wishes to dispute the question of jurisdiction
must do so'before service is effected or afterwards. The nature of the arguments the defendant
can raise against service is the same in both situations.

https://scholarship.law.ufl.edu/fjil/vol7/iss3/5
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rules authorize service ex juris either with or without leave. Whether
that court will take jurisdiction is another matter. The doctrine of
forum conveniens, which used to be applied only in applications for
leave to serve ex juris, now embraces any form of service, in or out
of the jurisdiction.
Traditionally, Canadian courts followed the English doctrine under
which an action against a defendant served in the jurisdiction would
not be stayed unless he or she could demonstrate that the plaintiff
was acting oppressively, vexatiously, or otherwise in abuse of process
by prosecuting the action.14 Only if the action was based on service
ex juris did forum conveniens enter into it. In the 1970s and 80s the
House of Lords gradually modified the English position. 15 The concept
of the most appropriate forum was extended to cases of service in the
jurisdiction, with the only difference being that in such cases the
defendant has to show that there is clearly a more appropriate forum
elsewhere (forum non conveniens). By contrast, leave to serve ex
juris will be refused unless the plaintiff can show that England is
clearly a more appropriate forum than the alternative (forum conve6
niens).1
The Canadian courts have been changing their practice in response
to the new English line. 7 In March 1993 the Supreme Court of Canada
gave its first decision on the subject in Amchem Products, Inc. v.
British Columbia (Workers' Compensation Board).' Although it concerned a Canadian court's discretion to enjoin a party from pursuing
legal proceedings in another jurisdiction, the case decided that the
concept of forum conveniens was the starting point for exercising that
discretion. The court confirmed the Canadian adoption of the English
approach. The question for the judge is where the action can most

14. Empire-Universal Films Ltd. v. Rank, [1947] O.R. 775 (H.C.) (following St. Pierre v.
South Am. Stores (Gath & Chaves) Ltd., 1 K.B. 382 (Eng. 1936)).
15. The series of cases began with The Atlantic Star, [1974] App. Cas. 436 (appeal taken
from C.A.) (Eng.), and included MacShannon v. Rockware Glass Ltd., [1978] A.C. 795 (appeal
taken from C.A.) (Eng.); The Abidin Daver, [1984] App. Cas. 398 (appeal taken from C.A.)
(Eng.); and Spiliada Maritime Corp. v. Cansulex Ltd., [1987] App. Cas. 460 (appeal taken from
C.A.) (Eng.).
16. That the issue is not just the convenience of the forum, but the appropriateness of the
forum was stressed in Spiliada, [1987] App. Cas. 460.
17. Among the more important decisions are United Oilseed Products Ltd. v. Royal Bank,
5 W.W.R. 181 (Alta. 1988); Bushell v. T & N, plc., 92 D.L.R. 4th 228 (B.C. 1992); Canadian
Commercial Bank v. Carpenter, 62 D.L.R. 4th 734 (B.C. 1989); Kornberg v. Kornberg, 76
D.L.R. 4th 379 (Man. 1990); Burt v. Clarkson Gordon, 62 D.L.R. 4th 676 (Man. 1989); Bonaventure Sys., Inc. v. Royal Bank, 32 D.L.R. 4th 721 (Ont. Div'l Ct. 1986).
18. [19931 1 S.C.R. 897.
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appropriately be tried from the point of view of the parties and the
interests of justice. The doctrine of forum non conveniens, said
Sopinka J., is "designed to identify the most appropriate or appropriate
forum for the litigation based on factors which connect the litigation
and the parties to the competing fora."' 19
A juridical advantage that a party would have in one forum rather
than another should be weighed with the other factors that are considered in identifying the appropriate forum.- The court also affirmed
the English distinction between service in the jurisdiction and service
ex juris for the purpose of deciding who bears the burden of persuasion
on the issue of forum conveniens. As a rule it is the defendant. "[T]he
existence of a more appropriate forum must be clearly established to
displace the forum selected by the plaintiff. 21 The burden may be on
the plaintiff, however, in cases of service ex juris:
Whether the burden of proof should be on the plaintiff in ex
juris cases will depend on the rule that permits service out
of the jurisdiction. If it requires that service out of the jurisdiction be justified by the plaintiff, whether on an application
for an order or in defending service ex juris where no order
is required, then the rule must govern.This is stated in more qualified terms than the English position. In
England the plaintiff always has the burden of persuasion in cases of
service ex juris, because the plaintiff must always get leave. In
Canada, as was noted above, the leave requirement differs from province to province and, within a province, from case to case. The court
makes it clear that if the defendant disputes service ex juris, the
burden of persuasion does not turn on the procedural distinction of
whether or not the rule requires leave. The burden may rest on the
plaintiff in either case. Whether it does so depends on the construction
of the rule. Under the British Columbia rule it has been held that the
burden is on the plaintiff to show that the province is the appropriate
forum, even where service ex juris is properly effected without leave.

19. Id. at 922.
20. Id. at 919-20. This introduces a minor difference from the English approach laid down
in Spiliada Maritime Ltd. v. Cansulex Ltd., [1987] App. Cas. 398 (appeal taken from C.A.)
(Eng.), which treats the question whether it would be unjust to deprive the plaintiff of some
advantage in an English forum as a separate issue, to be addressed if it is decided that England
is in other respects not the most appropriate forum.
21. [1993] 1 S.C.R. at 921 (emphasis in the original).
22. Id.
23. Bushell v. T & N plc., 92 D.L.R. 4th 228 (B.C. 1992).

https://scholarship.law.ufl.edu/fjil/vol7/iss3/5
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On the other hand, the wording of the Ontario rule suggests that it
is the non-resident defendant who must show that the plaintiffs choice
of Ontario as the forum is inappropriate. 24
An American reader will have noticed that there has been no
mention of any constitutional limits on service ex juris. This is because,
so far, no court has defined what they are. In 1990 the Supreme Court
of Canada decided the very important case of Morguard Investments
Ltd. v. De Savoye, 25 which will be discussed in connection with the
enforcement of judgments. In it the court dropped some very heavy
hints that, constitutionally, the provinces can only give their courts
jurisdiction over matters that are sufficiently connected with the province. The criteria for judging the sufficiency of the connection, as
far as the court discussed them, strongly resembled the American
"minimum contacts" approach to due process. The Canadian constitutional background is different, however, and that, combined with the
tentative way the court expressed itself on this point, means the issue
of constitutional limits to judicial jurisdiction is still unsettled.m
In the case of Quebec, the in personam jurisdiction of the courts
in actions of a patrimonial nature is defined by article 3148 to 3151 of
the new Civil Code.- Absent an agreement to submit or an actual
submission to the jurisdiction, the basic jurisdictional tests are domicile
or residence of the defendant in Quebec. A defendant who is neither
domiciled nor resident in the province may nevertheless be sued there
if it is a legal person that has an establishment in Quebec and the
dispute relates to its activities there, or if a fault was committed in
Quebec, damage was suffered there, an injurious act occurred there,
or one of the obligations arising from a contract was to be performed
there. 2 A court may take jurisdiction in other cases where the dispute
has a sufficient connection with Quebec and where bringing the proceeding outside Quebec is impossible or cannot reasonably be re-

24.

ONT. Civ. P.R. 17.06(2)(c).
25. [1990] 3 S.C.R. 1077.
26. See Wilson v. Moyes, 13 O.R.3d 202 (Gen. Div. 1993). In Hunt v. T & N, plc., [19931
4 S.C.R. 289, the Supreme Court confirmed that the minimum standards of order and fairness
it referred to in Morguard were constitutional imperatives, binding on provincial legislatures
and courts. But the limits being discussed here were not further defined.
27. Civil Code of Quebec, S.Q. ch. 64 (1991). These provisions, which came into force in
1993, supercede those in art. 68 of the Code of Civil Procedure, which governed the issue for
many years.
28. All these rules are in id. art. 3148. There are also special provisions for actions on
consumer and employment contracts (art. 3149) and contracts of insurance (art. 3150), allowing
jurisdiction to be taken on the basis of the plaintiffs domicile or residence in Quebec.
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quired. 29 As for forum non conveniens, the doctrine was not accepted
by the courts of Quebec, on the ground that a court has no inherent
power to refuse to exercise a jurisdiction expressly given to it by law.
The New Civil Code has now given all the courts this power, albeit
in somewhat restrictive terms. 3°
2. Application to Our Problem
How, then, would the three players in our problem encounter the
Canadian jurisdictional rules? If Universal were to bring an action for
breach of contract or tort against Canfibre, or Mexo were to bring
an action in tort against it, there would be no doubt as to the jurisdiction of the courts of Ontario, because of Canfibre's place of business
there. Should Canfibre wish to keep the case out of an Ontario court,
it would have to argue forum non conveniens. It would have to show
that either Florida or Mexico was clearly a more appropriate forum
for the action than Ontario. This would probably be difficult to do.
The usual factors that are taken into account - the location of evidence, the availability of witnesses, the relative cost and convenience
to the parties of litigating in the province rather than an alternative
forum - point to Ontario rather than Florida or Mexico.
One situation in which it might be possible for Canfibre to obtain
a stay of proceedings in Ontario is if Canfibre was also a party to
litigation between Mexo and Universal in either of the two alternative
forums. Canfibre could then raise the argument of lis alibi pendens,
that it should not be exposed to suit in two places without good reason.
An Ontario court might decide that the action against Canfibre would
more appropriately be heard in the foreign proceeding, where it could
be heard together with the claim against Universal, which probably
involves many of the same issues. Aside from the possible argument
of avoiding a multiplicity of suits, the only other factors Canfibre
might have in its favour in persuading an Ontario court to decline
jurisdiction are that the contract is governed by Florida law, assuming
that is the case (see below under choice of law), and that an action
in Ontario would deprive it of some legitimate advantage that it would
enjoy in the alternative forum - that Universal or Mexo was forum-

29. Id. art. 3136.
30. Id. art. 3135: "[I]l may exceptionally . . . decline jurisdiction if it considers that the
authorities of another country are in a better position to decide." For the previous law, see
Aberman c. Soloman, [1986] R.D.J. 385 (Que. 1986); Olympia & York Dev't, Ltd. c. Peerless
Drug, Ltd., [1975] C.A. 445, at 445-46 (Que.); Southern Pc. Co. c. M. Botner & Sons, Inc.,
[1973] R.P. 97 (Que.); Dominion of Can. Gen. Ins. Co. c. Johns-Manville Corp., 40 Q.A.C. 124,
at 130-31 (1991).
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8

19921

Blom: An International
Transaction
inOF
the
Canadian Conflict of Laws
CANADIAN
CONFLICT
LAWS

shopping by coming to Ontario. The fact that Florida law applies to
the contract would probably be a fairly weak argument for holding
Ontario to be forum non conveniens. The forum-shopping argument
would be difficult to make unless there was some reason why Canfibre
had a legitimate expectation that it would not be sued in Ontario. For
example, if the limitation period had run in Florida but not in Ontario,
it would be hard for Canfibre to argue that it was reasonably entitled
to the advantage of the shorter Florida limitation period rather than
31
the one in its home province.
The situation would be completely different, of course, if the Universal-Canfibre contract included an exclusive choice of forum clause
in favour of the courts of Florida. Canadian courts usually give effect
to such clauses, unless the plaintiff shows a strong reason why it
should nevertheless be permitted to proceed in the province.32
Whether Mexo or Universal could bring an action against Canfibre
in a province other than Ontario would depend on whether Canfibre
was present in that other province by carrying on business there or,
if not, whether service ex juris was available. Even if either requirement was met, the court would almost certainly hold itself to be forum
non conveniens unless a substantial part of the case, such as the
production of the fiber, was connected with the province so as to make
it a reasonable alternative forum to Ontario. In the absence of such
a connection, even a demonstrated advantage for the plaintiff, procedural or substantive, in suing in the other province would be unlikely
to prevent a court there from declining jurisdiction. The Supreme
Court of Canada has said:
The weight to be given to a juridical advantage is very much
a function of the parties' connection to the particular jurisdiction in question. If a party seeks out a jurisdiction simply
to gain a juridical advantage rather than by reason of a real
and substantial connection of the case to the jurisdiction,
that is ordinarily condemned as "forum shopping." On the
other hand, a party whose case has a real and substantial
connection with a forum has a legitimate claim to the advantages that that forum provides. The legitimacy of this claim
is based on a reasonable expectation that in the event of
litigation arising out of the transaction in question, those
advantages will be available3

31.
32.
33.

Cf. Bushell v. T & N, plc., 92 D.L.R. 4th 228 (B.C. 1992).
See CASTEL, sup'ra note 4, at 231-34; MCLEOD, supra note 4, at 123-26.
Amchem Prod. v. British Columbia (Workers' Compensation Bd.), [1993] 1 S.C.R. 897,
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In Quebec, as noted earlier, an action could be brought against Canfibre only if it was domiciled or resident there, if it had an establishment in Quebec and the dispute related to its activities in the province,
or if Canfibre committed a fault or broke a contractual obligation in
Quebec.- Even if one of these criteria was met, the court could exceptionally decline jurisdiction on the ground of forum non conveniens.
Circumstances might arise under our problem in which Canfibre
might wish to commence a proceeding in Canada against Universal.
For example, if Mexo brought a tort claim against Canfibre in Ontario,
Canfibre might well seek to join Universal as a third party on the
ground that, say, Universal's negligence contributed to the harm, or
that Universal was obliged under the contract to indemnify Canfibre
against liability to Universal's customers. In such a case service ex
juris would be possible without leave if Canfibre's claim against Universal was based on a breach of contract in Ontario, 35 on a contract
executed in Ontario,3 or on damage sustained in Ontario arising from
a tort or breach of contract, wherever committed.3 7 Another ground
for service ex juris without leave might be that Universal was a
necessary or proper party to the action against Canfibre. 3 Otherwise,
leave would be required and Canfibre would have to persuade the
court that it was appropriate to hear this claim in Ontario rather than
in Florida or Mexico. Even if leave were not required, Canfibre might
be met with an argument of forum non conveniens. So long as Canfibre's claim against Universal was linked to an action in Ontario by
Mexo or Universal or both against Canfibre, an Ontario court would
be unlikely to decline jurisdiction. There would be distinct advantages
to Canfibre, and possibly even to Universal, in having the claims heard
together.

34. Civil Code of Quebec, S.Q. ch. 64 (1991), art. 3148. The other possible grounds of
jurisdiction, damage having been suffered in Quebec or an injurious act having occurred there,
are not satisfied on the facts of our problem.
35. ONT. Civ. P.R. 17.02(f)(iv).
36. ONT. Civ. P.R. 17.02(f)(i).
37. ONT. Civ. P.R. 17.02(h).
38. ONT. Civ. P.R. 17.02(o), "a claim or claims against a person outside Ontario who is a
necessary or proper party to a proceeding properly broughf against another person served in
Ontario." It is unclear whether this is restricted to a co-defendant or extends to a third party
against whom a defendant brings what is really a separate claim. Compare CASTEL, supra note
4, at 206 and MCLEOD, supra note 4, at 102-04 (both discussing the rule in terms of co-defendants), with 1 DICEY & MORRIS, supra note 4, at 315, example 7 (defendant claiming against
third party).

https://scholarship.law.ufl.edu/fjil/vol7/iss3/5
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413

Issues of Choice of Law

Going back to the most likely Canadian action, one brought in
Ontario by Universal or Mexo against Canfibre, what law will apply?
First, suppose a breach of contract action by Universal, presumably
based on allegations that the fiber was unsuitable for certain applications and that this by itself, or possibly coupled with a failure to warn,
constituted a breach of Canfibre's contractual obligations to Universal.
What law will govern the contract?
The Vienna Sales Convention s9 has been implemented by legislation
in all Canadian jurisdictions 4° and came into force in these jurisdictions
on 1 May 1992. The Universal-Canfibre contract therefore falls within
its provisions, unless the parties have excluded its application. Under
the convention's own terms, 41 it is doubtful whether an express agreement that the contract shall be governed by the law of Florida is
sufficient to exclude the convention; the law of Florida includes the
convention. The Ontario implementing statute, unlike its equivalent
elsewhere in Canada, supplements the relevant article of the convention so as to create a special problem in this respect. It provides that
the parties may exclude the convention's application "by expressly
providing in the contract that the local domestic law of Ontario or
anotherjurisdictionapplies to it or that the convention does not apply
to it.'42 Have Universal and Canfibre expressly provided that the local
domestic law of Florida applies to their contract? That, presumably,
4
has to be decided according to common law conflicts rules. 3

39. United Nations Convention on Contracts for the International Sale of Goods, Apr. 11,
1980, U.N. Doc. A/Conf.97/18, Annex I [hereinafter Vienna Sales Convention].
40. In Canada, by contrast with the United States, international treaties must be implemented by provincial legislation to the extent that their subject-matter falls within the
provincial sphere.
41. Vienna Sales Convention, supra note 39, art. 6. "The parties may exclude the application
of this Convention ....
42. International Sale of Goods Act, R.S.O. ch. 1.10, § 6 (1990) (emphasis added). For the
thinking behind this provision, see Gregory, The Vienna Sales Convention: Ontario'sPerspective,

in

ACTES DU COLLOQUE SUR LA VENTE INTERNATIONALE

183, 186 (L. Perret & N. Lacasse

ed., 1989).
43. It might be argued that saying, "This contract is governed by the laws of Florida" does
not explicitly designate the local domestic law of Florida, as distinct from the law of Florida
including the Vienna Convention. This is not a strong argument, I think, because a clause
expressly referring to "the local domestic law" of a state would be so unusual that the drafters
of § 6 probably cannot be taken to have had it in mind. Moreover, the choice of a proper law
is invariably construed as a reference to the internal law of the state in question: see Amin
Rasheed Shipping Corp. v. Kuwait Ins. Co., [1984] App. Cas. 50, 61-62 (appeal taken from
C.A.) (Eng.).
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If the reference to Florida law in Universal's order form became
part of the contract, there is little doubt that a Canadian court would
hold it a valid choice of Florida law to govern the contract. Barring
a peremptory provision in a statute of the forum, there is no case in
which a Canadian (or English) court has refused to give effect to a
bona fide agreement as to the proper law.- The leading Canadian case
asserts that there need not even be a connection with the chosen
law, 45 although some obiter dicta suggest that selection of a completely
unconnected law, in the absence of some reasonable ground for doing
so, would not be effective.46
The question whether the express choice of Florida law was actually
agreed to by Canfibre raises a potential issue of contract formation
that, on logical grounds, cannot be resolved by the expressly chosen
law. If there is a difference between Florida law and Ontario law on
the issue of whether Canfibre agreed to the choice of law clause, the
choice of law question will probably be resolved by the putative proper
law of the contract, that is, the law that would be the proper law in
the absence of an agreed choice. 47 Under Canadian choice of law rules,
this would be determined by asking with which system of law the
contract had its closest and most real connection.4 8As to whether this
is Florida or Ontario law, a number of factors would have to be known,
such as where the fiber was delivered to Universal, the place and
currency in which the price was paid, and so forth. If I had to make
a guess it would be that Ontario, as the law of the seller's place of
business, would probably be found to be the putative proper law.
Thus, as far as contractual claims against Canfibre are concerned,
the Ontario court could hold: (a) that the parties validly chose Florida

44. The only Commonwealth decision where a choice of law clause was disregarded as mala
fide was one in which the parties were found to have agreed to it with the intent of evading
certain rules of forum law, which otherwise would obviously have applied: Golden Acres Ltd.
v. Queensland Estates Property Ltd., [1969] Qd. R. 378 (Sup. Ct.), affd on other grounds, 123
C.L.R. 418 (Aug. 1970).
45. Vita Food Prods. v. Unus Shipping Co., [1939] App. Cas. 277 (P.C.) (appeal taken from
N.S.) (Can.).
46. E.g., Nike Infomatic Sys. Ltd. v. Avac Sys. Ltd., 105 D.L.R. 3d 455, 459 (B.C. Sup.
Ct. 1980). The choice of a completely unconnected law - Ontario, in a contract between an
Albertan buyer and a U.S. seller - was given effect in Syncrude Can. Ltd. v. Hunter Eng.
Co., 27 B.L.R. 59 (B.C. Sup. Ct. 1984), rev'd in part on other grounds, 68 B.C.L.R. 367 (1985),
varied, [1989] 1 S.C.R. 426, but there seems to have been no material difference between
Ontario and Alberta law.
47. Mackender v. Feldia AG, [1967] 2 Q.B. 590, 602-03 (Eng. C.A.).
48. Imperial Life Assurance Co. v. Colmenares, [1967] S.C.R. 443; see CASTEL, supra note
4, at 559-61.
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law to govern the contract, thus excluding the Vienna Sales Convention; (b) that the choice of Florida law was not in fact agreed to by
Canfibre, with the result that the Vienna Sales Convention does apply
by virtue of the Ontario implementing statute; or (c) that the issue is
either outside the scope of the Vienna Sales Convention, 49 or cannot
be resolved by applying the general principles on which the convention
is based. In either event it would then have to be decided by the
proper law of the contract.5° This might well happen, for instance, if
there is a dispute about the standard for judging the safety and suitability for various applications of the fiber sold by Canfibre. The convention may not offer much guidance as to whether the goods were
"of the . . . quality . . . required by the contract," which is as far as
it goes in defining the seller's obligations in this respect. 51 As was just
indicated, the proper law of the contract, in the absence of a valid
choice of Florida law, would depend on the "closest and most real
connection" test, and might well be the law of Ontario.
Suppose now that Universal or Mexo pursues a tort claim against
Canfibre in Ontario. As far as Ontario law is concerned, such a claim
would have to be based upon negligent manufacture (unlikely, on our
facts), negligent failure to warn (conceivable), or negligent misstatement (if there were discussions before the contract was made about
the suitability of the fiber). Strict liability in tort for defective products
is not part of Canadian law.2 If the law of Florida or Mexico was
more favorable to the tort claim, would an Ontario court apply it?
The Canadian choice of law rules on torts are in a mess. Thanks
to a Supreme Court of Canada decision some fifty years ago,- we are
still saddled with the peculiar double-barrelled test in the old English
case of Phillips v. Eyre.54 It requires that the defendant's act or
omission would have been actionable if committed in Ontario, and that
it be not justifiable by the law of the place where the tort was committed. The exact role to be given to the law of the place of the tort
is much discussed. The Supreme Court of Canada, in the case just
mentioned, held that the plaintiff only had to show that the defendant

49. As defined by art. 4, which restricts the convention to issues of formation and the
obligations of seller and buyer. Vienna Sales Convention, supra note 39, art. 4.
50. Id. art. 7(2) says that if an issue cannot be settled in conformity with the general
principles on which the convention is based, it shall be settled "in conformity with the law
applicable by virtue of the rules of private international law."
51. Id. art. 25(1).
52. S. WADDAMS, PRODUCTS LIABILITY 1-11, 131 (2d ed. 1980).
53. McLean v. Pettigrew, [1945] S.C.R. 62.
54. 6 L.R.- Q.B. 1 (Ex. Ch. 1870) (Eng.).

Published by UF Law Scholarship Repository, 1992

13

Florida JournalFLORIDA
of International
Vol. 7, Iss. 3 [1992],
JOURNAL Law,
OF INTERNATIONAL
LAWArt. 5

[Vol. 7

did something wrong, either criminally or civilly, by the lex loci delicti;
the effective choice of law rule is in favour of the law of the forum. 5
Canadian courts, especially Ontario courts, have recently done their
best to break away from this illogical principle, by holding that the
defendant's acts must give rise to civil liability by the lex loci delicti
as well as by the lex fori unless there is good reason to dispense with
the requirement of civil liability under the lex loci delicti.5
Finally, two tort choice of law cases are going to be heard by the
Supreme Court of Canada, 57 which, one hopes, will clear away the
deadwood from this area of law. That has already happened to some
extent in England, where The House of Lords said in 1969 that civil
actionability was required both by the lex fori and by the lex loci
delicti8 It recognized that this double hurdle would be too restrictive
in certain cases, so it created an exception to the rule, namely that
where English law (or presumably, the foreign law) had the dominant
interest in the resolution of the issue in question, that law alone should
be applied. The law lords relied upon the Second Restatement (then
still in draft form) as embodying the right approach to deciding
whether a departure from the general double-actionability rule was
justified. When the Supreme Court of Canada considers the problem,
my hope would be that it dispenses with the double-barreled approach
altogether. It will probably be pressed to adopt the Second Restatement approach, although I doubt whether it will embrace that approach
in its pure form, with its eclectic catalogue of relevant factors. More
probably, the court will adopt a general rule, probably the application
of the lex loci delicti, in order to retain at least the appearance of
reasonable predictability. At the same time, the general rule will almost certainly be tempered with a flexible exception. I would expect
it to be based on some sort of "proper law" formula, for example, that
a law other than the lex loci delicti (the lex fori or a third law) has
the "most real and substantial connection with the issue." Such a

55. This is based on the gloss put on Phillips v. Eyre, id., by Machado v. Fontes, [1897]
2 Q.B. 231 (Eng. C.A.).
56. Williams v. Osei-Twum, 99 D.L.R. 4th 146 (Ont. 1992); Lucas v. Gagnon, 99 D.L.R.
4th 125 (Ont. 1992), leave to appeal granted (Can. 27 May 1993); Prefontaine Estate v. Frizzle,
65 D.L.R. 4th 275 (Ont. 1990); Grimes v. Cloutier, 61 D.L.R. 4th 505 (Ont. 1989).
57. Tolofson v. Jensen, 89 D.L.R. 4th 129 (B.C. 1992), leave to appeal granted (Can. 1
Oct. 1992); Lucas v. Gagnon, 99 D.L.R. 4th 125. The Tolofson case used the traditional doublebarreled rule to apply British Columbia law to an accident that took place in Saskatchewan.
The Ontario cases were distinguished on the basis that here the defendant and the plaintiff
were both residents of British Columbia when the accident happened.
58. Chaplin v. Boys, [1971] App. Cas. 356 (1969)(appeal taken from C.A.) (Eng.).
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formula would have the merits of harmonizing with the formula used
to determine the proper law of a contract, and glossing over some of
the hard methodological questions in tort choice of law (as, indeed,
the "proper law" formula does in contract).
None of this is relevant, of course, unless Canfibre's alleged tort
was committed outside Ontario. No Commonwealth case has ever
applied foreign law to a tort committed in the territory of the forum,
although Canadian courts have indicated that they might do so in a
suitable case. 59 If Mexo or Univeral bases a tort claim on failure to
warn or negligent misstatement, there is every chance that the place
of the tort will be found to be where the warning should have been
given, or the negligent statement was received and acted upon.- If
the claim is based on negligent manufacture or tort warranty, the
place of the tort might well be Mexico, where the goods, to Canfibre's
knowledge, were to be used and where they caused damage. 61 Therefore, such claims might well involve the application by the Ontario
court of the law of Florida or Mexico. An extremely interesting situation would arise if under either of those laws Canfibre was tortiously
or delictually liable when under Ontario law it would not be. For
example, the relevant foreign law might not require that the plaintiff
prove negligence. Would an Ontario court apply the foreign law and
ignore Ontario law, under which no action would lie? In the current
state of the law this is most unlikely, since actionability by the lex
fori is required. Even if a court were to treat that requirement only
as a general rule subject to exceptions, it would be unlikely to dispense
with it in this case. Florida's or Mexico's interest in the issue would
*probably not be thought clearly to outweigh that of Ontario.
Parenthetically, it may be of interest to note that bringing a tort
action and a contract action in respect of the same act or omission
poses no problem, either under Canadian common law 62 or, somewhat
more surprisingly, under Quebec law.A final point is the possibility of Universal or Mexo obtaining a
judgment in U.S. dollars or in Mexican pesos as a result of their

59. See Bagg v. Budget Rent-A-Car, 4 W.W.R. 586 (B.C. 1989); United States v. Bulley,
79 D.L.R. 4th 108 (B.C. 1991).
60. G.W.L. Properties Ltd. v. W.R. Grace & Co., 50 B.C.L.R. 2d 260 (1990); Canadian
Commercial Bank v. Carpenter, 62 D.L.R. 4th 734 (B.C. 1989); Original Blouse Co. v. Bruck
Mills Ltd., 42 D.L.R. 2d 174 (B.C. Sup. Ct. 1963).
61. See Moran v. Pyle Nat'l (Can.) Ltd., [1975] 1 S.C.R. 393.
62. BG Checo Const. v. British Columbia Hydro & Power Auth., [1993] 1 S.C.R. 12.
63. Wabasso Ltd. v. National Drying Mach. Co., [1981] 1 S.C.R. 578; Air Canada v. McDonnell Douglas Corp., [1989] 1 S.C.R. 1554.
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Canadian action. Federal law prevents a court from giving its judgment solely in foreign currency. 64 The English courts adopted a common law rule in 1975 by which a court must quantify the damages in
foreign currency, if that best reflects the loss the plaintiff suffered,
and order the defendant to pay either that amount of foreign currency
or the equivalent in the domestic currency at the date payment is
made. The federal law just mentioned does not stand in the way of
Canadian courts using the same technique, but they have not been
consistent in their approach to this issue. Some regard themselves as
bound by precedent to hold that a foreign currency claim must be
converted into Canadian currency using the exchange rate at the date
of breach. 66 Others apply the exchange rate at the date of the statement
of claim67 or the date of judgment. 68 One has applied the English rule
69
that the date for conversion is the date of payment of the judgment.
Legislation has been passed in Ontario7o and British Columbia 71 to
require a court to order conversion into Canadian dollars as at the
date the judgment is paid.72
The choice of law issues have been discussed here from the point
of view of an Ontario court. They would be approached similarly in
any common law province or territory of Canada. Nor would the result
be likely to be different in Quebec, whose approach to choice of law
in both contract and tort is not dissimilar to that of the common law. 73

64. Currency Act, R.S.C. ch. C-52, § 12 (1985).
65. Miliangos v. George Frank (Textiles) Ltd., [1976] App. Cas. 443 (appeal taken from
C.A.) (Eng.); The Despina R., [1979] App. Cas. 685, [1979] 1 All E.R. 421 (appeal taken from
C.A.) (Eng.).
66. Schweizerische Metallwerke Selve & Co. v. Atlantic Container Line Ltd., 63 N.R. 104
(Can. F.C.A. 1985); N.V. Bocimar S.A. v. Century Ins. Co., 53 N.R. 383 (Can. F.C.A. 1984),
rev'd on other grounds, [1987] 1 S.C.R. 1247; Am-Pac Forest Prod. v. Phoenix Doors Ltd., 14
B.C.L.R. 63 (S.C. 1979); Williams & Glyn's Bank Ltd. v. Belkin Packaging Ltd., 123 D.L.R.
3d 612, 630 (B.C. 1981) (Hutcheon, J.A., dissenting), affd without discussion of this point,
[1983] 1 S.C.R. 661.
67. Clinton v. Ford, 137 D.L.R. 3d 281 (Ont. 1982).
68. Batavia Times Publishing Co. v. Davis, 88 D.L.R. 3d 144 (Ont. H.C. 1978), affd, 105
D.L.R. 3d 192n (Ont. 1978); Salzburger Sparkasse v. Total Plastics Serv., Inc., 50 D.L.R. 4th
639 (B.C. Sup. Ct. 1988).
69. Sandy Frank Film Syndication, Inc. v. CFQC Broadcasting Ltd., 23 Sask. R. 241 (1983).
70. Courts of Justice Act, R.S.O. ch. C.43, § 121 (1990).
71. Foreign Money Claims Act, S.B.C. ch. 18 (1990) (not yet in force).
72. The Ontario legislation gives the court a discretion to select another conversion date if
the date of payment leads to an inequitable result.
73.

E. GROFFIER, PR9CIS DE DROIT INTERNATIONAL PRIV9 QU8BfCOIS 99-108 (2d ed.

1982). [I have not had access to the 4th ed.]
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C. Arbitration Clause
Another factor we have been asked to consider is the effect that
would be given in our countries to an arbitration clause in each contract. In any Canadian court such arbitration agreements would now
fall under the UNCITRAL Model Law on International Commercial
Arbitration (Model Law) which has been adopted in all Canadian jurisdictions. The Ontario implementing legislation, the International Commercial Arbitration Act,74 applies with respect to any commercial arbitration that is "international" as defined in the Model Law. The
definition of "international" includes an arbitration agreement where
at the time of the agreement the parties have their places of business
in different states. 75 That would include either of the two contracts in
our problem. The provisions of the Model Law relating to arbitral
procedure and so forth only apply if the place of arbitration is in the
province.76 Its rules with respect to stays of court proceedings on the
ground of an arbitration agreement, and enforcement of extraprovincial awards, apply to any international commercial arbitration, whatever may be the place of arbitration. 77
If Universal were to sue Canfibre in Ontario in breach of an arbitration agreement between them, the Ontario Court would be required
to stay the court proceedings and refer the parties to arbitration
"unless it finds that the [arbitration] agreement is null and void, inoperative or incapable of being performed." 7s This marks a radical
break with the traditional Anglo-Canadian rule, which gave the court
a discretion in respect of whether the proceeding should be stayed. 79
Aside from the nullity, etc., of the arbitration agreement, the only
basis for a plaintiff to resist a stay of proceedings is that the court

74. R.S.O. ch. 1.9 (1990). For reference to the Model Law Provisions see UNCITRAL
Model Law on International Commercial Arbitration, 40 U.N. GAOR, (No. 17) at Annex I,
81-93, U.N. Doc. A/40/17 (1985), reprintedin 16 UNCITRAL Y.B. (1985); 24 I.L.M. 1302 (1985).
75. Art. 1(3)(a). If the parties' places of business are in the same state, the arbitration is
still international if any of the following is in another state: the place of arbitration, the place
of a substantial part of the performance, or the place with which the subject-matter of the
arbitration is most closely connected (art. 1(3)(b)). The parties may also make their agreement
international by expressly agreeing that the subject-matter of the arbitration agreement relates
to more than one country (art. 1(3)(c)).
76. Id. art. 1(2),
77. Id. arts. 1(2), 8, 9, 35 & 36.
78. Id. art. 8(1).
79. Graham, InternationalCommercial Arbitration: The Developing CanadianProfile, in

UNCITRAL

ARBITRATION MODEL IN CANADA

77, 80-85 (R. Paterson & B. Thompson eds.,

1987).
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proceeding relates to matters that are not arbitrable according to the
lex fori,m or not covered by the arbitration agreement on its proper
construction81 As far as non-arbitrability is concerned, Canadian law
affords very few examples, mainly because Canadian competition law
is much less pervasive than the United States equivalent. So the
chances of a matter being held non-arbitrable by Ontario (or other
Canadian) law are slight. If the arbitration agreement itself is governed by Florida law, and according to that law cannot validly extend
to certain matters, it is arguable that that would make it "inoperative"
with respect to those matters. 2
If the arbitration were held in Ontario (or any other province), the
question of what law the panel would apply is specifically addressed
by the Model Law and the implementing statutes. In this respect all
the Canadian implementing statutes make a very important change
to the Model Law. Article 28(1) of the Model Law, which is unchanged,
says that the arbitral tribunal "shall decide the dispute in accordance
with such rules of law as are chosen by the parties as applicable to
the substance of the dispute." Where the parties have not designated
the law to be applied, article 28(2) of the original Model Law directs
the tribunal to "apply the law determined by the conflict of laws rules
which it considers applicable." The Ontario statute, by contrast, says
that in this situation "the arbitral tribunal shall apply the rules of law
it considers appropriate given all the circumstances respecting the
dispute."'' 3 The Canadian policy is therefore to free the tribunal from
the need to choose and follow a system of conflicts rules in order to
decide which rule of domestic law to apply. Thus, if the arbitration
took place in Ontario, and the express choice of Florida law was
ineffective (a matter for the panel to decide), the panel would be free
to apply rules of the law of Ontario, Florida, or Mexico as they thought
best. The provisions of the Vienna Sales Convention would obviously
be appropriate, if the issues fell within their scope. The panel could

80. International Commercial Arbitration Act, supra note 74, art. 1(5).
81. Id. art. 8(1) requires a stay if the court proceeding is "in a matter which is the subject
of an arbitration agreement." Obviously, if the policy of the Model Law is to be effective, this
phrase should be liberally interpreted by the courts. Compare ODC Exhibit Sys. Ltd. v. Lee,
41 B.L.R. 286 (B.C. Sup. Ct. 1988), with Boart Sys. AB v. Nya Stromnes AB, 41 B.L.R. 295
(Ont. H.C. 1988). See also Kaverit Steel & Crane Ltd. v. Kone Corp., 87 D.L.R. 4th 129 (Alta.
1992) (which held that although the action raised some issues outside the arbitration clause, the
main issues were within it, and the presence of the extraneous issues was not a sufficient ground
for declining to enforce the clause or for declaring it to be 'inoperative").

82.

A.

REDFERN &

M.

HUNTER, LAW AND PRACTICE OF INTERNATIONAL COMMERCIAL

ARBITRATION 108-09 (1986); GRAHAM, supra note 79, at 90.

83.

International Commercial Arbitration Act, R.S.O. ch. 1.9, § 6 (1990).
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even choose to apply rules of lex mercatoria,assuming it was satisfied
that such rules were rules of law. 4
As for the power of an arbitral tribunal in Canada to make an
award in foreign currency, there is no reason it could not do so. Unlike
a court, it would not even have to give the defendant the option of
paying Canadian dollars.8 If it did, there is no reason why it could
not fix the rate of exchange at the date of effective payment, as the
English courts and at least one Canadian court8 have done. On the
other hand, if the panel felt the proper rate of exchange was as of
some other date, there is no reason why it could not adopt that one.

III.

PART Two

In this part of our papers we are asked to assume that a Mexican
court has given judgment in default against Universal, or that a Florida
or U.S. court renders judgment against Canfibre, and that enforcement of the judgment is sought in Canada. The answer to these issues
is utterly unclear, because the Canadian law on this subject is in the
midst of a judge-made revolution.
Until 1990, Canadian courts followed the English criteria for the
enforceability of a foreign judgment, meaning a judgment from a sister
province as well as a judgment from a foreign country. The defendant
had either to have been resident in the original jurisdiction and served
there, or to have submitted to the original court's jurisdiction by
appearing in the proceedings or by having agreed with the plaintiff
to submit. "Resident," for the purpose of the enforceability of the
judgment, probably just meant present. s7 Thus under these rules,
absent a choice of forum clause in the contract, Canfibre would not
be bound by a default judgment in Mexican or United States legal
proceedings where it had no presence in the relevant jurisdiction and
where it had taken no part in the proceedings.88

84. GRAHAM, supra note 79, at 101-02.
85. Currency Act, R.S.C. ch. C-52, § 12 (1985), requires that statements of money or
money value be in Canadian dollars in any "legal proceeding," but an arbitration does not fall
under this provision: ACLI Ltd. v. Cominco Ltd.-Cominco Lt~e, 61 B.C.L.R. 177 (1985).
86. Sandy Frank Film Syndication, Inc. v. CFQC Broadcasting Ltd., 23 Sask. R. 241 (1983).
87. Forbes v. Simmons, 7 W.W.R. 97 (Alta. 1914); CASTEL, supra note 4, at 260. But see
Carrick Estates Ltd. v. Young, 43 D.L.R. 4th 161 (Sask. 1987); MCLEOD, supra note 4, at 585-86.
88. Whether solely arguing against the foreign court's jurisdiction, and then taking no
further part in the proceedings, amounts to a submission is a disputed point. In England the
common law answer, for all practical purposes, was yes: Henry v. Geoprosco Int'l Ltd., [1976]
Q.B. 726 (C.A. 1975) (Eng.). This was reversed by the Civil Jurisdiction and Judgments Act,
1982, ch. 27, § 33(1) (Eng.). In Canada the common law answer is probably no: Re McCain
Foods Ltd. & Agric. Publishing Co., 103 D.L.R. 3d 734n (Ont. 1979). See also First Nat'l Bank
v. Houston E & C, Inc., [1990] 5 W.W.R. 719 (B.C.).
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All this changed in 1990 with Morguard Investments Ltd. v. De
Savoye.- There, the Supreme Court of Canada declared that, at least
within Canada, a default judgment would be enforceable without any
submission on the part of the defendant, so long as the original court
exercised a properly restrained jurisdiction. As noted earlier, the Supreme Court's concept of properly restrained jurisdiction bears a
strong resemblance to the notion of due process in American law, but
its sources are different. There is no Canadian constitutional right of
due process where purely economic interests are concerned. ° Instead,
the Supreme Court deduced a common law ful aith and credit rule
from two ideas. One was an updated version of-comity, which the
court recast as the practical "need in modern times to facilitate the
flow of wealth, skills and people across state boundaries in a fair and
orderly manner." 91 The other was the framework of the Canadian
federation, with a common market and, in every province, a system
of courts that was subject to the ultimate supervision of the Supreme
Court of Canada.- The constitutional design to create one country
implied an enhanced degree of comity among the legal systems of the
provinces.
The court did not go very far in defining the criteria for deciding
whether litigation was sufficiently connected with the original province
to justify recognizing a default judgment. It used the expression "real
and substantial connection" several times, but did not clarify which
elements in the litigation the real and substantial connection had to
be with - the subject-matter of the action, the cause of action, the
damage, the defendant, or (most probably) a combination of all of
them. It is not even clear whether the ultimate criterion is that a
substantial part of the facts must be connected with the original province, or just that the original province must be a reasonable place
for the defendant to bring the action. The two are similar ideas, but
not identical.
For our problem, the major question is whether the Morguardtest
for enforcing a foreign judgment extends to judgments from Mexico
or the United States. The Supreme Court did not decide that issue.
The extent to which it relied on constitutional considerations in framing
its new rule suggests the answer is no, but its invocation of a modern
89. [1990] 3 S.C.R. 1077.
90. Section 7 of the Canadian Charter of Fundamental Rights and Freedoms, Part I of the
Constitution Act (1982), only protects life, liberty and security of the person" against a deprivation that is not "in accordance with principles of fundamental justice."
91. MorguardInvts., [1990] 3 S.C.R. at 1096.
92. The Supreme Court of Canada has jurisdiction to hear appeals from the courts of the
provinces in any matter, federal or provincial.
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version of comity can be used to support the answer yes, since it is
relevant to international as well as interprovincial cases. A series of
cases from British Columbia have accepted the answer yes. All of
these resulted in the enforcement of a judgment from the United
States. 93
If this is indeed the way the issue will go, the enforceability of
default judgments from foreign nations will be enormously enhanced
in the common law provinces. From being highly restrictive, Canada's
regime for the recognition of foreign judgments will become very
liberal. A Mexican default judgment against Canfibre, for tortious
liability for the damage caused in Mexico, would almost certainly meet
the "real and substantial connection" test. 9 So, in all likelihood, would
a United States judgment against Canfibre in a tort or breach of
contract suit brought by Universal. Of course, if Canfibre defended
either action or submitted to the jurisdiction in some other way, there
would be no doubt at all as to the enforceability of the judgment in
Canada.
As for the various elements in our hypothetical Mexican or United
States judgment, there is no doubt that an award of costs would be
enforceable in Canada as part of the judgment. Punitive damages is
a trickier question. The definition of penal laws in the Canadian conflict
of laws emphasizes that the "penalty" must be imposed at the instance
of the state or someone acting on its behalf.95 Penalties or punitive
damages obtained by a private litigant in civil proceedings may be
outside this definition and thus unenforceable.- There is very little
recent authority on the point.

93. Moses v. Shore Boat Builders Ltd., [1994] 1 W.W.R. 112 (B.C.), leave to appeal refused
(Can. 3 Mar. 1994); McMickle v. Van Straaten, 93 D.L.R. 4th 74 (B.C. Sup. Ct. 1992); Federal
Deposit Ins. Corp. v. Vanstone, 88 D.L.R. 4th 448 (B.C. Sup. Ct. 1992); Clarke v. Lo Bianco,
84 D.L.R. 4th 244 (B.C. Sup. Ct. 1991); Minckler & Kirschbaum v. Sheppard, 60 B.C.L.R. 2d
360 (Sup. Ct. 1991).
94. In Morguard Invts., [1990] 3 S.C.R. at 1105-1107, the court used Moran v. Pyle Nat.
(Can.) Ltd., [1975] 1 S.C.R. 393, as a primary example of a reasonable assertion of jurisdiction
over an absent defendant. The defendant had sold a defective light fixture into the ordinary
channels of trade, knowing it might be used in the forum province and cause damage there.
95. Huntington v. Attrill, [1893] App. Cas. 150 (P.C.) (appeal taken from Ont.) (Can.).
96. NORTH & FAWCETT, supra note 4, at 118; S.A. Consortium Gen. Textiles v. Sun &
Sand Agencies Ltd., [1978] Q.B. 279, 299-300 (Eng. C.A.). Federal legislation permits the
Attorney General of Canada to block the recognition or enforcement of all or part of any foreign
judgment in an antitrust matter, if the Attorney General is of the opinion that recognition or
enforcement "has adversely affected or is likely to adversely affect significant Canadian interests
in relation to international trade and commerce involving a business carried on in whole or in
part in Canada or otherwise has infringed or is likely to infringe Canadian sovereignty." Foreign
Extraterritorial Measures Act, R.S.C. ch. F-29, § 8(1) (1985).
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Until recently, Quebec was an exception to these rules. Judgments
from outside Canada could be exemplified (rendered locally enforceable) in Quebec, but the Code of Civil Procedure allowed the defendant
to raise before the Quebec court any defense that could have been
raised in the original action. 97 This has now been altered by the new
Civil Code, which expressly bars the court from entering into an
examination of the merits of the decision. 98
IV.

PART THREE

In this part, we are asked to assume an arbitration award rendered
by a tribunal in Mexico or the United States. Arbitral awards from
outside Canada are now subject to any of three enforcement regimes.
One is the New York Convention of 1958,- which was implemented
throughout Canada in 1985-86.1° This applies to any non-Canadian
arbitral award arising out of relationships that are commercial in nature. The second is the enforcement provisions in articles 35 and 36
of the UNCITRAL Model Law, adopted at the same time. The UNCITRAL provisions are almost identical to those of the New York
Convention. They apply wherever the arbitral award arises out of
proceedings that are both commercial and international. 10, Third, there
97. Art. 178 C.C.P. (Que.).
98. Civil Code of Quebec, S.Q. ch. 64 (1991), art. 3158. Enforcement may be refused if,
inter alia, an action between the same parties, based on the same facts, and having the same
object is pending or has been decided in Quebec or has resulted in a foreign judgment entitled
to recognition in Quebec (art. 3155(4)), or the outcome of the judgment is "manifestly inconsistent
with public order as understood in international relations" (art. 3155(5)). The jurisdiction of the
foreign court is recognized wherever a Quebec authority would have had jurisdiction on parallel
facts (art. 3164). For a discussion of the reforms, see Groffier, La rdforme du troit international
privd qubdcois, 52 R. Du B. 607, 642-48 (1992); G. GOLDSTEIN & J. TALPIS, L9FFET AU
QU8BEC DES JUGEMENTS 9TRANGERS 215-36 (1991).
99. United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, June 10, 1958, 330 U.N.T.S. 38 [hereinafter New York Convention].
100. See, e.g., United Nations Foreign Arbitral Awards Convention Act, R.S.C., ch. 16
(2d Supp. 1985), implementing the New York Convention for the federal sphere; and the Foreign
Arbitral Awards Act, S.B.C., ch. 74 (1986). Ontario has no separate implementing statute for
the convention; see infra note 101.
101. Ontario has treated the Model Law provisions as an exact implementation of the New
York Convention, by simply extending them to awards arising out of non-international commercial arbitrations: International Commercial Arbitration Act, R.S.O., ch. 1.9, § 10 (1990). In the
Canadian jurisdictions where the two are separately implemented, it would seem that where
the award comes from a country that is party to the New York Convention, the convention
statute takes precedence over the UNCITRAL statute. Canada has not made the reservation
to the New York Convention restricting its application to awards from convention countries,
but only an award from a convention country would seem to trigger the proviso in art. 1(1) of
the Model Law ("subject to any agreement in force between this State and any other State or
States"). Model Law, supra note 74, art. 1(1).
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is still possibility of a common law action on a foreign arbitral award.10 2
The situation in Quebec is basically similar.10°
Both the New York Convention and the UNCITRAL Model Law
provisions contain the same seven defences with respect to recognition
and enforcement of a foreign award: (1) incapacity of the parties'0 or
invalidity of the arbitration agreement under the law to which the
parties have subjected it;105 (2) lack of proper notice to the defendant
of the proceedings;' ° 6 (3) inclusion in the award of matters outside the
submission to arbitration;' °0 (4) nonconformity of the tribunal or the
procedure with the agreement of the parties or, failing such agreement, with the law of the country where the arbitration took place;-°8
(5) lack of finality of the award or setting aside or suspension of the
award in the country in which or under whose law it was made;' °- (6)
the subject-matter of the arbitration is non-arbitrable according to
Canadian law (meaning the law of the relevant province, or federal
law);11 ° and (7) recognition or enforcement would be contrary to Canadian public policy."'
Case law interpreting these sets of enforcement provisions is
sparse, but one case may be worth mentioning as indicating, one
hopes, the way that Canadian judges will approach them. It was an
application before the Ontario Court to enforce an award made in
Georgia against, inter alios, a Canadian firm that had acquired certain
manufacturing and licence rights from a Georgia licensor, to whom it
was to pay royalties. The court held the award was enforceable under
the Model Law." 2 The lack of reasons in the award was no ground
for refusing enforcement. Nor was an award of accelerated royalties
contrary to public policy. In relation to the latter defence, the defen-

102. CASTEL, supra note 4, at 309.
103. GOLDSTEIN & TALPIS, supra note 98, 237-49.
104. The only significant discrepancy between the two sets of provisions is that the New
York Convention, art. V(1)(a), refers to the parties' incapacity "under the law applicable to
them," whereas the Model Law omits the quoted words. Model Law, supra note 74, art. 36
(1)(a)(i).
105. New York Convention, art. 1(a); Model Law, supra note 74, art. 36(1)(a)(i). Failing
an indication of the law to which the parties subjected the arbitration agreement, the relevant
law to judge the agreement's invalidity is the law of the place where the award was made.
106. New York Convention, art. V(1)(b); Model Law, supra note 74, art. 36(1)(a)(ii).
107. New York Convention, art. V(1)(c); Model Law, supra note 74, art. 36(1)(a)(iii).
108. New York Convention, art. V(1)(d); Model Law, supra note 74, art. 36(1)(a)(iv).
109. New York Convention, art. V(1)(e); Model Law, supra note 74, art. 36(1)(a)(v).
110. New York Convention, art. V(2)(a); Model Law, supra note 74, art. 36(1)(b)(i).
111. New York Convention, art. V(2)(b); Model Law, supra note 74, art. 36(1)(b)(ii).
112. Schreter v. Gasmac, Inc., 89 D.L.R. 4th 365 (Ont. Gen. Div. 1992). The New York
Convention seems not to have been relied upon.
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dant had argued that arbitral awards should be subject to stricter
scrutiny than court judgments. Feldman J. said: 113
It is true that arbitral awards have been viewed with
less confidence than judgments of a court because the procedures of the courts are more regulated and standardized,
and judges are sworn to uphold those procedures and to
apply the law, while the qualifications and training of arbitrators may diverge greatly. And it is of concern to a court
in this jurisdiction that a party to a foreign arbitration may
feel that justice was not done or that the award is perverse
in law.
However, if this court were to endorse the view that it
should reopen the merits of an arbitral decision on legal
issues decided in accordance with the law of a foreign jurisdiction and where there has been no misconduct, under the
guise of ensuring conformity with the public policy of this
province, the enforcement procedure of the Model Law could
be brought into disrepute.
A similar sentiment was expressed by the United States
Court of Appeals Second Circuit in the case of Waterside
Ocean Navigation Co. v. InternationalNavigationLtd... 114
Arbitration may be the area in which a North American legal
consciousness develops the fastest.
V.

CONCLUSION

Long before NAFTA, it was clear that the North American
economies were gradually becoming more integrated with each other.
NAFTA gives a further push in that direction. Along with commercial
activity, legal activity will increasingly straddle the boundaries between our countries. Canada has a common law tradition that it shares
with the United States and a civil law tradition that it shares with
Mexico. The increasing willingness of our legal systems to give effect
to arbitration agreements, and to enforce awards, adds a further interjurisdictional network of relationships. As I hope I have indicated in
this paper, Canada's system of conflict of laws is in a state of transition,
from an English model-to a more distinctively Canadian version. It
will increasingly bear the hallmarks of the Canadian federal system,
and by extension, it will increasingly reflect the conditions of life in
our North American community of states.

113.
114.

Id. at 379.
737 F.2d 150 (1984).
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